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Exhibit 4: State of Oklahoma, Choctaw Nation of Oklahoma, Chickasaw Nation, City 1
of Oklahoma City Water Settlement 2

3

AMENDED STORAGE CONTRACT TRANSFER AGREEMENT  4
AMONG5

CITY OF OKLAHOMA CITY, 6
OKLAHOMA CITY WATER UTILITIES TRUST,  7

AND8
STATE OF OKLAHOMA WATER RESOURCES BOARD 9

10

This Agreement, originally entered on the 15th day of June, 2010, as amended this 11

___ day of _____________, _______, is entered into by and among the City of Oklahoma 12

City, the Oklahoma City Water Utilities Trust, and the Oklahoma Water Resources Board, 13

and approved by the Secretary of the Army. 14

RECITALS 15

WHEREAS, the Flood Control Act of 1962 (Public Law 87-874, 87th Congress), 16

authorized the construction and operation of Clayton Lake, subsequently renamed Sardis 17

Lake, substantially in accordance with the recommendations of the Chief of Engineers of 18

the United States Army Corps of Engineers in Senate Document No. 145, Eighty-Seventh 19

Congress; and 20

 WHEREAS, in Senate Document No. 145 the Chief of Engineers of the United 21

States Army Corps of Engineers recommended the construction and operation of Sardis 22

Lake for flood control, water supply, fish and wildlife, and recreation purposes; and 23

WHEREAS, the Water Conservation Storage Commission of the State of 24

Oklahoma entered into a contract that was approved by the Secretary of the United States 25

Army on April 9, 1974, with the United States through the United States Army Corps of 26
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Engineers to obtain the right to use the Conservation Storage Capacity of Sardis Lake, 1

which was estimated as 297,200 acre-feet and divided into Present Use Storage (141,700 2

acre-feet or 47.678% of total Conservation Storage Capacity) and Future Use Storage 3

(155,500 acre-feet or 52.322% of total Conservation Storage Capacity), and repay the 4

construction costs and operation, maintenance and replacement costs allocated to water 5

supply storage; and6

 WHEREAS, the Water Conservation Storage Commission was sunsetted by the 7

Oklahoma Legislature in 1979 and, pursuant to 1979 Okla. Sess. Laws, ch. 247, § 8, 8

codified at 82 O.S. § 1085.38 the rights, authority, and obligations of the Water 9

Conservation Storage Commission were transferred to the Oklahoma Water Resources 10

Board; and11

 WHEREAS, the United States Army Corps of Engineers began construction of 12

Sardis Lake in 1974, and construction was completed and the reservoir was deemed 13

operational on January 6, 1983; and14

 WHEREAS, on September 11, 2009, a stipulated Order was entered in the United15

States v. State of Oklahoma and Oklahoma Water Resources Board, United States District 16

Court for the Northern District of Oklahoma, CV-98-00521, wherein the State of 17

Oklahoma agreed to bring current past due payments for the Present Use Storage and to 18

make all subsequent payments for operation and maintenance and replacement costs 19

relating to Present Use Storage and for Future Use Storage in accordance with the 1974 20

Contract; and 21
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WHEREAS, on June 15, 2010, the Oklahoma Water Resources Board and the 1

Oklahoma City Water Utilities Trust entered into the 2010 Storage Contract Transfer 2

Agreement whereby the Oklahoma Water Resources Board transferred to the Oklahoma 3

City Water Utilities Trust all its rights and interests in, including rights to use, the 4

Conservation Storage Capacity in Sardis Lake, together with all its obligations under the 5

1974 Contract, and  assumed the obligations set forth in the 1974 Contract to make the 6

payments set forth in the September 2009 Order in order to be able to utilize the rights to 7

use the Conservation Storage Capacity in Sardis Lake; and 8

WHEREAS, in March 2010, the City of Oklahoma City amended Application 9

2007-017 with the Oklahoma Water Resources Board for an appropriation of 136,000 10

acre-feet per year of stream water from the Kiamichi River basin, in part to secure stream 11

water rights associated with the Conservation Storage Capacity proposed for transfer to the 12

Oklahoma City Water Utilities Trust under the 2010 Storage Contract Transfer Agreement; 13

and14

WHEREAS, in 2011 the Oklahoma Department of Wildlife Conservation issued a 15

report that proposed management of lake levels in Sardis Lake to benefit fish and wildlife 16

and recreation purposes; and 17

WHEREAS, the City of Oklahoma City, the Oklahoma City Water Utilities Trust, 18

the State of Oklahoma, the Chickasaw Nation, and Choctaw Nation of Oklahoma have 19

entered a Settlement Agreement that resolves complex disputes regarding water, water 20

rights, the regulation and administration of water in the Settlement Area, and objections to 21

the State’s assignment of the 1974 Contract to the City of Oklahoma City, inclusive of all 22
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claims raised in Chickasaw Nation and Choctaw Nation of Oklahoma v. Fallin, et al., CIV 1

11-927 (W.D. Ok.), and OWRB v. United States, et al., CIV 12-275 (W.D. Ok.), which 2

Settlement Agreement has been approved and executed by the United States pursuant to 3

the Settlement Act. 4

WHEREAS, pursuant to the Settlement Agreement and the Settlement Act, the 5

City of Oklahoma City has agreed to Sardis Lake Release Restrictions which allow the 6

City to have water released for water supply purposes in a manner that also protects lake 7

levels for fish and wildlife and recreation, and such restrictions are generally based on the 8

2011 report by the Oklahoma Department of Wildlife Conservation; and 9

WHEREAS, the City of Oklahoma City’s right to have water released from 10

Conservation Storage Capacity in Sardis Lake in accordance with the Sardis Lake Release 11

Restrictions will benefit fish and wildlife and recreation uses in Sardis Lake and will 12

facilitate the use of Conservation Storage Capacity in Sardis Lake for the authorized 13

purposes of water supply, fish and wildlife, and recreation; and 14

WHEREAS, the Sardis Lake Release Restrictions will preclude the City from 15

calling for releases for water supply from that portion of the Sardis Lake Conservation 16

Storage Capacity associated with Future Use Storage; and 17

WHEREAS, the parties to the Settlement Agreement have agreed that, in 18

consideration for the Sardis Lake Release Restrictions and resulting benefits to the parties 19

relating to lake levels that support fish, wildlife, and recreation, the Settlement Act 20

provides that Future Use Storage debt, inclusive of all capital costs, interest, and associated 21
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operation, maintenance, and replacement costs will be forgiven, waived, and deemed 1

non-reimbursable; and 2

WHEREAS, in accordance with the Settlement Agreement and the Settlement Act, 3

and consistent with implementation of the Sardis Lake Release Restrictions, the City of 4

Oklahoma City has agreed to amend Application No. 2007-017 to reduce the amount of 5

stream water from the Kiamichi River basin it is applying for therein from 136,000 acre 6

feet per year to 115,000 acre feet per year; and 7

WHEREAS, due to such limitations, modifications, and other provisions of the 8

Settlement Agreement and the Settlement Act, the Oklahoma Water Resources Board, the 9

City of Oklahoma City, and the Oklahoma City Water Utilities Trust are hereby amending  10

the 2010 Storage Contract Transfer Agreement. 11

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual 12

covenants set forth below, IT IS AGREED by and between the City of Oklahoma City, the 13

Oklahoma City Water Utilities Trust, and the Oklahoma Water Resources Board as 14

follows: 15

1. DEFINITIONS 16

1.1 1974 Contract – means the contract approved by the Secretary of the 17

United States Army on April 9, 1974, entered into between the Water Conservation 18

Storage Commission of the State of Oklahoma, predecessor of the Oklahoma Water 19

Resources Board, and the United States through the United States Army Corps of 20

Engineers, a copy of which is attached as Exhibit 1. 21
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1.2 2010 Storage Contract Transfer Agreement – means the June 15, 2010, 1

agreement entered between the Oklahoma Water Resources Board, the City of Oklahoma 2

City, and the Oklahoma City Water Utilities Trust, a copy of which is attached hereto as 3

Exhibit 2.4

1.3 Acre-foot – means the unit of measurement for water equal to 325,851 5

gallons, U.S. Standard Liquid Measure. 6

1.4 Administrative Set-Aside – means thirty-seven thousand nine hundred 7

eight (37,908) acre-feet of Conservation Storage Capacity for the twenty thousand 8

(20,000) acre-feet of water per year from water supply storage at Sardis Lake that is 9

set-aside for beneficial use in southeastern Oklahoma, inclusive of the SLWA Subcontract, 10

as specified in the provisions of OAC § 785:20-5-5(b)(3) as it exists as of the Settlement 11

Agreement’s Execution Date. 12

1.5 Administrative Set-Aside Subcontracts – means the subcontracts for 13

users of the Administrative Set-Aside for the use of up to 37,908 acre-feet of Conservation 14

Storage Capacity for water supply storage for beneficial use within one or more of the 15

following counties in the State of Oklahoma : LeFlore, McCurtain, Pushmataha, Latimer, 16

Haskell, Choctaw, Pittsburg, Coal, Atoka, and Bryan.17

1.6 Amended Permit Application – means the City of Oklahoma City’s 18

permit application filed with the OWRB, No. 2007-017, as amended pursuant to Section 19

6.1 of the Settlement Agreement. 20

1.7 OAPA – means the Oklahoma Administrative Procedures Act codified at 21

75 O.S. §§ 250 through 323. 22
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1.8 City of Oklahoma City (“City”) – means the City of Oklahoma City, an 1

Oklahoma municipal corporation and a charter city organized and existing pursuant to 2

Oklahoma Constitution Article XVIII, Section 3.  References to “City” shall refer to the 3

City or the City and the Oklahoma City Water Utilities Trust acting jointly as applicable to 4

the capacity set forth in said reference. 5

1.9 City Permit – means a permit issued to the City of Oklahoma City by the 6

Oklahoma Water Resources Board pursuant to the Amended Permit Application, which 7

permit conforms to Section 6.1 of the Settlement Agreement. 8

1.10 Conservation Storage Capacity – means the water storage space in Sardis 9

Lake described in Exhibit A of the 1974 Contract to be an estimated 297,200 acre feet of 10

storage between elevations 542 feet and 599 feet mean sea level in Sardis Lake. 11

1.11 Future Use Storage – means that portion of the Conservation Storage 12

Capacity in Sardis Lake designated in the 1974 Contract as being available for future use 13

for municipal and industrial supply, which portion equals 52.322%, or an estimated 14

155,500 acre feet, of the total Conservation Storage Capacity in Sardis Lake. 15

1.12 MSL – means mean sea level. 16

1.13 Oklahoma City Water Utilities Trust (“Trust”) – means the Oklahoma 17

City Water Utilities Trust, formerly known as the Oklahoma City Municipal Improvement 18

Authority, a public trust established pursuant to Oklahoma law with the City of Oklahoma 19

City as its beneficiary.  References to “Trust” shall refer to the Oklahoma City Water 20

Utilities Trust acting severally in said reference. 21
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1.14 Oklahoma Water Resources Board (“OWRB”) – means a body 1

corporate and politic and an instrumentality, agency, and department of the State of 2

Oklahoma, created by and existing under the laws of the State of Oklahoma, and its 3

successor entities, if any. 4

1.15 Parties – means the City of Oklahoma City, the Oklahoma City Water 5

Utilities Trust, and the Oklahoma Water Resources Board. 6

1.16 Present Use Storage – means that portion of the Conservation Storage 7

Capacity in Sardis Lake designated in the 1974 Contract as being for present use for 8

municipal and industrial purposes, which portion equals 47.678%, or an estimated 141,700 9

acre feet, of the total Conservation Storage Capacity in Sardis Lake. 10

1.17 Sardis Lake – means the reservoir, formerly known as Clayton Lake, 11

whose dam is located in Section 19, Township 2 North, Range 19 East of the Indian 12

Meridian, in Pushmataha County, Oklahoma. 13

1.18 Sardis Lake Release Restrictions – means the limitations on the City of 14

Oklahoma City’s ability to release water from Sardis Lake specified at Section 6.1.8 of the 15

Settlement Agreement. 16

1.19 Secretary – means the Secretary of the Army or his or her designee for 17

purposes of approval of this Agreement. 18

1.20 September 2009 Order – means the stipulated Order entered in the United 19

States v. State of Oklahoma and Oklahoma Water Resources Board, United States District 20

Court for the Northern District of Oklahoma, CV-98-00521, a copy of which is attached 21

hereto as Exhibit 3. 22
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1.21 Settlement Agreement – means the State of Oklahoma, Choctaw Nation of 1

Oklahoma, Chickasaw Nation, and City of Oklahoma City Water Settlement upon 2

execution by the United States. 3

1.22 Settlement Act – means [insert citation]. 4

1.23 SLWA Subcontract – means the Subcontract for Use of Water Supply 5

Storage, Easement, License and Intake Structure at Sardis Lake between Oklahoma Water 6

Resources Board and Sardis Lake Water Authority, dated October 22, 1999, a copy of 7

which is attached hereto as Exhibit 4. 8

1.24 Title 82 – means Title 82 of the Oklahoma Statutes or any recodification 9

thereof. 10

1.25 USACE – means the United States Army Corps of Engineers. 11

2. ASSIGNMENT AND TRANSFER OF THE 1974 CONTRACT; 12
ASSUMPTION OF OBLIGATIONS AND PAYMENTS UNDER THE 1974 13
CONTRACT14

15
2.1 Assignment and Transfer of 1974 Contract – Subject to the provisions of 16

this Agreement, the OWRB transfers and assigns all of its rights, interests, and obligations 17

in the 1974 Contract and grants and conveys all right, title, and interest of the OWRB in the 18

1974 Contract to the Trust.  The OWRB represents that it has not made any other transfers 19

or assignments of the rights under the 1974 Contract except for the SLWA Subcontract. 20

2.2 Trust’s Assumption of Obligations; Payments under the 1974 Contract21

2.2.1 Assumption of Obligations under 1974 Contract – The Trust 22

assumes and accepts responsibility for all obligations of the State and OWRB under the 23

1974 Contract, as may be modified by the Settlement Act, including but not limited to 24
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those relating to costs of operation and maintenance.  The Trust also accepts the transfer of 1

the 1974 Contract under this Agreement subject to the terms of the SLWA Subcontract 2

entered into by the OWRB. 3

2.2.2 OCWUT’s June 16, 2010 Payments – The OWRB acknowledges: 4

(i) that on June 16, 2010, the Trust paid the OWRB a lump sum payment of $27,814,262.49 5

for the arrearage and balance due for Present Use Storage under the 1974 Contract as 6

agreed to by the United States in the September 2009 Order and (ii) that the OWRB has 7

paid directly to the United States that amount as provided by and in accordance with the 8

September 2009 Order. 9

2.2.3 OCWUT’s Payments after June 16, 2010 -- The OWRB 10

acknowledges that the Trust has made the following payments in satisfaction of (i) the 11

annual joint-use operation and maintenance costs billed annually in arrears based on actual 12

operation and maintenance expenses of the USACE as specified in Article 3 and Article 13

5(c) of the 1974 Contract or (ii) major capital replacement costs billed by the USACE 14

pursuant to Article 5(b) of the 1974 Contract: 15

DATE OF PAYMENT AMOUNT DESCRIPTION 
January 19, 2011 $143,680.16 Billing for O&M Portion of 

Conservation Storage Capacity 
for Jan 2010-Jan 2011 

January 18, 2012 $166,795.55 Billing for O&M Portion of 
Conservation Storage Capacity 
for Jan 2011-Jan 2012 

June 7, 2012 $871,876.94 Sardis Area Billing - Replace 
Embankment Guardrail 

February 19, 2013 $124,512.90 Billing for O&M Portion of 
Conservation Storage Capacity 
for Jan 2012-Jan 2013 

January 21, 2014 $203,658.40 Billing for O&M Portion of 
Conservation Storage Capacity 
for Jan 2013-Jan 2014 
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January 8, 2015 $140,600.43 Billing for O&M Portion of 
Conservation Storage Capacity 
for Jan 2014-Jan 2015 

January 12, 2016 $229,945.65 Billing for O&M Portion of 
Conservation Storage Capacity 
for Jan 2015 – Jan 2016 

1

2.2.4 Additional OCWUT Payment Obligations – In addition to the 2

payments required by Section 2.3, the Trust assumes all responsibility to make other 3

payments due to the USACE under the 1974 Contract, including but not limited to (i) the 4

annual joint-use operation and maintenance costs billed annually in arrears based on actual 5

operation and maintenance expenses of the USACE as specified in Article 3 and Article 6

5(c) of the 1974 Contract, (ii) any major capital replacement costs billed by the USACE 7

pursuant to Article 5(b) of the 1974 Contract, and (iii) Future Use Storage costs pursuant to 8

Article 5(a)(3) of the 1974 Contract; provided, however, that all capital costs, interest, and 9

operation, maintenance, and replacement costs associated with Future Use Storage shall be 10

forgiven, waived, and deemed non-reimbursable, pursuant to and consistent with the 11

Settlement Agreement and the Settlement Act the City’s payment of such costs and interest 12

to the OWRB or to the USACE through the OWRB shall not be necessary or required. 13

2.3 Trust Payments to and on behalf of OWRB after Secretarial Approval14

– On or before the date which is thirty (30) days after the Secretary approves the 15

assignment and transfer of the 1974 Contract to the Trust by executing this Agreement, the 16

Trust shall pay to the OWRB the amount of $12,500,000.00, as reimbursement for the 17

costs heretofore paid by the State and OWRB, for deposit by the OWRB into the 18

Community Water Infrastructure Development Revolving Fund or such other fund as 19
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otherwise specified by OWRB.  The Trust shall deposit $2,500,000.00 (which otherwise 1

would have been due and owing to the State under the terms of the 2010 Storage Contract 2

Transfer Agreement) into the Atoka and Sardis Conservation Projects Fund established 3

pursuant to Section 6.5.2.1 of the Settlement Agreement as the State’s contribution to the 4

fund.5

3. ALLOCATION OF CONSERVATION STORAGE CAPACITY 6

3.1 In General – Subject to the provisions of this Agreement, the Trust holds 7

all right, title, and interest in the Conservation Storage Capacity that was contracted to the 8

OWRB under the 1974 Contract, including the associated rights to divert or withdraw 9

water from Sardis Lake, order releases through the outlet works, and construct all such 10

works, plants, pipelines, and appliances as necessary or convenient, subject to USACE 11

approval as to design and location, for the purpose of diversion, withdrawals, or releases.  12

Notwithstanding the allocations under this Section 3 of Conservation Storage Capacity, the 13

City has and shall retain title to the entire 297,200 acre feet of Conservation Storage 14

Capacity that was contracted to the OWRB under the 1974 Contract. 15

3.2 Administrative Set-Aside Subcontracts – The City’s use of Conservation 16

Storage Capacity for any purpose shall be subject to the use of Conservation Storage 17

Capacity by holders of Administrative Set-Aside Subcontracts, including the SLWA 18

Subcontract, in accordance with Section 4.  The use of Conservation Storage Capacity by 19

holders of Administrative Set-Aside Contracts shall not be subject to the Sardis Lake 20

Release Restrictions.  Holders of Administrative Set-Aside Subcontracts with a valid 21

stream water permit from the OWRB shall be entitled to withdraw or release water from 22
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Sardis Lake when lake levels are between the top of the Conservation Storage Capacity 1

(elevation 599 feet MSL) and the bottom of the Conservation Storage Capacity (elevation 2

542 feet MSL). 3

3.3 City Releases for Water Supply – The City’s use of Conservation Storage 4

Capacity for water supply purposes shall be subject to the Sardis Lake Release 5

Restrictions.  The Sardis Lake Release Restrictions have the operational effect of limiting 6

OCWUT’s releases from Sardis Lake to water stored between elevation 599 feet MSL and 7

589 feet MSL, which storage space is estimated to contain 116,616 acre feet out of the total 8

297,200 acre feet of estimated Conservation Storage Capacity. 9

3.4 City Maintenance of Lake Levels for Fish, Wildlife, and Recreation –10

The amount of Conservation Storage Capacity remaining after allocations of storage 11

capacity for Administrative Set-Aside Contracts and the City’s water supply is 142,676 12

acre-feet.  In order to effectuate the City’s use of Conservation Storage Capacity and allow 13

for releases for municipal water supply by the City pursuant to Section 3.3, the Settlement 14

Agreement, and the Settlement Act, the City’s use of the 142,676 acre-feet of Conservation 15

Storage Capacity shall be limited to maintaining lake levels for the benefit of fish and 16

wildlife and recreational purposes, consistent with the authorized purposes for Sardis Lake. 17

3.5 The allocation of Conservation Storage Capacity pursuant to Sections 3.1 18

through 3.4 is summarized in Table 1, below:19

Table 1:  Effect and Scope of Sardis Lake Release Restrictions20

Storage Conservation Storage 
Capacity (Acre-Feet) 

Conservation Storage 
Capacity (Percent of Total) 

Subject to Lake Level 
Restrictions 

Lake Level Maintenance 
(Recreation, Fish and Wildlife) 

142,676 48% n/a 
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Storage Conservation Storage 
Capacity (Acre-Feet) 

Conservation Storage 
Capacity (Percent of Total) 

Subject to Lake Level 
Restrictions 

Local Use 
(Administrative Set-Aside) 

37,908 13% No 

City Use 116,616 39% Yes 

Total 297,200 100% n/a 

1

4. COORDINATION AND ADMINISTRATION OF ADMINISTRATIVE 2
SET-ASIDE SUBCONTRACTS 3

4
4.1 OWRB Coordination and Administration – The OWRB will coordinate 5

and manage Administrative Set-Aside Contracts, the holders of which shall be 6

subcontractors of the Trust.  The Trust and the subcontractor shall be parties to any 7

Administrative Set-Aside Subcontract, and all subcontracts shall contain those terms 8

provided in a standard form agreed to by the City and State.    The subcontracts shall not, 9

collectively, authorize the use of Conservation Storage Capacity in excess of that amount 10

necessary to yield 20,000 acre-feet per year of water from Sardis Lake, which amount of 11

Conservation Storage Capacity is estimated to be 37,908 acre feet of storage space in 12

Sardis Lake.  Nothing herein enlarges the annual yield of the Administrative Set-Aside 13

beyond 20,000 acre-feet of water per year.  Conservation Storage Capacity that is subject 14

to an Administrative Set-Aside Subcontract shall not be available for use by the City. 15

4.2 Storage and Delivery Losses – Holders of Administrative Set-Aside 16

Subcontracts shall bear any loss of water associated with the storage and delivery of water 17

from storage in Sardis Lake to their point of diversion, and such loss shall not be allocated 18

to the City. 19

4.3 Cost for Use of Storage Pursuant to Administrative Set-Aside 20

Contracts – For the use of storage by a user pursuant to an Administrative Set-Aside 21
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Subcontract, including but not limited to the SLWA Subcontract, the Trust shall charge not 1

more than the proportionate cost of the operation, maintenance, and replacement for the 2

amount of Conservation Storage Capacity authorized for use by the user (i.e., user’s 3

pro-rata portion of the 37,908 acre feet of Conservation Storage Capacity in Sardis Lake 4

associated with the Administrative Set-Aside).  The user must pay its proportionate share 5

of such operation, maintenance, and replacement costs as a condition to withdrawing or 6

releasing water from Sardis Lake storage. Holders of Administrative Set-Aside 7

Subcontracts shall not be considered retail or wholesale customers of the City for purposes 8

of Section 5.2; provided, that such holders who use City infrastructure or facilities for the 9

withdrawal or delivery of water shall be responsible to pay costs associated with such use 10

in accordance with Section 5.2. 11

4.4 OWRB Permits – The use of the water subject to the Administrative 12

Set-Aside shall be as authorized by stream water appropriation permits issued by the 13

OWRB under the Stream Water Act.  The OWRB will not issue stream water appropriation 14

permits for more than a cumulative total of 20,000 acre-feet of water per year from Sardis 15

Lake for the Administrative Set-Aside, inclusive of the SLWA Subcontract. 16

5. ADDITIONAL PROVISIONS FOR CITY WATER STORAGE AND USE 17

5.1 Other Conditions on the City’s Use of Storage – The City will comply 18

with the Sardis Lake Release Restrictions and all other conditions of the City Permit. 19

5.2 Pass-through Water Storage Costs – The City may charge and collect 20

from its retail and wholesale customers a fee for storage of water in Sardis Lake which 21

includes all costs to acquire, impound, transport, store, and otherwise provide for the ready 22
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availability of this raw water supply, which shall be accounted for in accord with generally 1

accepted accounting principles.  Cost of service and rate design principles published by the 2

American Water Works Association and Water Research Foundation shall be used to guide 3

the development of equitable fees and charges applied to each person and entity benefitting 4

from these water supplies, functions, or systems. 5

5.3 City Right to Use Water from Sardis Lake – This Agreement in and of 6

itself does not establish a right for the City to use water from Sardis Lake storage or the 7

Kiamichi River basin.  The City must obtain the City Permit prior to using water from 8

Conservation Storage Capacity. 9

5.4 Unused City Permit or Storage Contract Rights – Pursuant to the terms 10

of Section 6.5.6 of the Settlement Agreement, the City may enter into:  (i) short-term 11

contracts for Conservation Storage Capacity in Sardis Lake that is not used by the City, and 12

(ii) short-term contracts for City Permit water use rights in Sardis Lake. 13

6. WATER QUALITY; STATE AND OWRB AUTHORITY OVER WATER 14

6.1 No Warranty as to Quality – Water taken by the City under this 15

Agreement shall be raw and untreated. The OWRB does not make any express or implied 16

warranty regarding the quality of the water which may be taken by the City under this 17

Agreement, and the OWRB shall not have any responsibility to treat the water or otherwise 18

put it in a condition of any particular quality. 19

6.2 State Authority Over Water – Nothing herein affects the State’s 20

jurisdiction and authority over water in the State. Without limiting the generality of the 21

foregoing, the use of stream water stored in Sardis Lake hereunder shall continue to be 22
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subject to the jurisdiction and authority of the OWRB to determine applications for 1

appropriation permits to use stream water as provided in Title 82, Title 785 of the 2

Oklahoma Administrative Code, and including but not limited to OAC § 785:20-5-5(b)(3) 3

as it exists at the time of the execution of this Agreement. 4

7. ADDITIONAL PROVISIONS 5

7.1 Execution, Approval, and Enforceability – This Agreement shall be 6

executed by the Parties and approved by the Secretary of Army as soon as practical after 7

the enactment of the Settlement Act and shall be enforceable on the Settlement 8

Agreement’s Enforceability Date. 9

7.2 2010 Storage Contract Transfer Agreement – This Agreement amends, 10

supersedes, and replaces the 2010 Storage Contract Transfer Agreement, the terms of 11

which shall no longer be in force and effect upon the Settlement 12

Agreement’s Enforceability Date; provided, that if the Enforceability Date does not occur, 13

the 2010 Storage Contract Transfer Agreement shall remain in full force and effect. 14

7.3 Environmental Compliance – To release or divert any water for the 15

Conservation Storage Capacity or to divert water from the Kiamichi River in accord with 16

the City Permit, the City shall be responsible for compliance with any applicable 17

requirements of local, state, or federal laws and regulations, including but not limited to the 18

National Environmental Policy Act (42 U.S.C. § 4341, et seq.), the Fish and Wildlife 19

Coordination Act (16 U.S.C. § 661-666c), the Endangered Species Act of 1973 (16 U.S.C. 20

§ 1531, et seq.), the federal Water Pollution Control Act (33 U.S.C. § 1251, et seq.), 21

provisions of Title 29 of the Oklahoma Statutes regarding fish and wildlife, Oklahoma 22
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Water Quality Standards (OAC § 785:45-1-1, et seq.), or other applicable environmental 1

laws and regulations. 2

7.4 Amendment – This Agreement may be amended at any time upon such 3

terms and conditions as the OWRB, the City, and the Trust mutually agree and execute in 4

writing; provided, that no amendment shall in any way affect or relieve the City, the Trust, 5

the OWRB, or the State of any obligation or limitation established by the Settlement 6

Agreement and/or Settlement Act. 7

7.5 Addresses and Notice – Unless otherwise provided herein, any notice, 8

communication, request, reply or advice (herein severally and collectively, for 9

convenience, called “Notice”) herein provided or permitted to be given, made, or accepted 10

by any party to any other party must be in writing and may be given or be served by 11

depositing the same in the United States mail postpaid and registered or certified and 12

addressed to the party to be notified, with return receipt requested, or by delivering the 13

same to an officer of such party, addressed to the party to be notified.  Notice deposited in 14

the mail in the manner described above shall be conclusively deemed to be effective, unless 15

otherwise stated herein, from and after the expiration of three days after it is so deposited.16

Notice given in any other manner shall be effective only if and when received by the party 17

to be notified.  For the purposes of Notice, the addresses of the Parties shall, until changed 18

as hereinafter provided, be as follows: 19

 If to the Trust, to:  Oklahoma City Water Utilities Trust 20
 General Manager 21
 420 W. Main Street, 5th Floor 22
 Oklahoma City, Oklahoma 73102 23

24
25
26
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If to the City, to: The City of Oklahoma City 1
    City Clerk 2
    200 N. Walker Avenue, 2nd Floor 3
    Oklahoma City, Oklahoma  73102 4

5
 If to OWRB, to:  Oklahoma Water Resources Board 6

 Executive Director 7
 3800 North Classen Boulevard 8
 Oklahoma City, Oklahoma 73118 9

10
The Parties shall have the right from time to time and at any time to change their respective 11

addresses and each shall have the right to specify as its address any other address by at least 12

fifteen (15) days written notice to the other parties hereto. 13

7.7 State or Federal Laws, Rules, Orders or Regulations – This Agreement 14

is subject to all applicable Federal laws, the laws of the State of Oklahoma, and any 15

applicable permits, ordinances, rules, orders and regulations of any local, state or federal 16

governmental authority having jurisdiction; but nothing contained herein shall be 17

construed as a waiver of any right to question or contest any such laws, permits, 18

ordinances, rules, orders, or regulations in any forum having jurisdiction. 19

7.8 Remedies Upon Default – Any right or remedy on any default hereunder 20

shall be deemed to be conclusively waived unless asserted by a proper proceeding at law or 21

in equity in accordance with applicable law. No waiver or waivers of any breach or default 22

(or any breaches or defaults) by any party hereto or of performance by any other party of 23

any duty or obligation hereunder shall be deemed a waiver thereof in the future, nor shall 24

any such waiver or waivers be deemed or construed to be a waiver of subsequent breaches 25

or defaults of any kind, character or description, under any circumstance. 26
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7.9 Severability – In the event that any one or more of the sections, 1

subsections, provisions, clauses, or words of this Agreement or the application thereof to 2

any situation or circumstance should be, or should be held to be, for any reason, invalid or 3

unconstitutional, under the laws or constitutions of the State of Oklahoma or the United 4

States of America, or in contravention of any such laws or constitutions, then such 5

invalidity, unconstitutionality, or contravention shall not affect any other sections, 6

subsections, provisions, clauses, or words of this Agreement or the application thereof to 7

any other situation or circumstance, and it is intended that this Agreement shall be 8

severable and shall be construed and applied as if any such invalid or unconstitutional 9

section, subsection, provision, clause, or word had not been included herein, and the rights 10

and obligations of the Parties hereto shall be construed and remain in force accordingly. 11

7.10 No Extrinsic Evidence – This Agreement constitutes the entire agreement 12

between the Parties hereto relating to the subject matter covered herein, and cancels, 13

supersedes, and replaces all previous negotiations, proposals, and agreements, whether oral 14

or written, between the Parties relating to the subject matter covered herein. 15

7.11 Mediation – Except as otherwise provided in this Section, as a condition 16

precedent to the filing of any lawsuit, the Parties to this Agreement agree to submit any 17

dispute to mandatory but non-binding mediation. Each party to such mediation shall bear 18

its respective cost of participation and all common costs for facilitating the mediation effort 19

shall be shared equally. Mediation must be completed within sixty (60) days after the 20

dispute is submitted to mediation. Notwithstanding other provisions in this Section, the 21

parties agree that in the event of an emergency evidenced by a written declaration approved 22
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by the governing body of the party seeking to avoid mediation and when injunctive relief is 1

needed immediately, mediation shall not be required. 2

7.12 Jurisdiction and Venue; Waiver of Sovereign Immunity – Any 3

proceeding for interpretation or enforcement of this Agreement shall be brought in the 4

United States District Court for the Western District of Oklahoma.  For the exclusive 5

benefit of the City and the Trust, the OWRB expressly and irrevocably consents to suit, 6

waives its sovereign immunity from suit, and agrees not to raise the Eleventh Amendment 7

to the United States Constitution or comparable defense to the validity of such consent or 8

waiver solely for any action brought in the Western District of Oklahoma relating to 9

interpretation or enforcement of this Agreement, which action is brought by the City or the 10

Trust, inclusive of the appellate jurisdiction of the United States Court of Appeals for the 11

Tenth Circuit and the United States Supreme Court. Nothing herein authorizes the award of 12

any money damages against the State, the City, or the Trust. 13

7.13 Assignability and Successor Interest – With prior written notice by the 14

assigning party to the non-assigning party:  (i) the City and the Trust may assign or 15

otherwise transfer their rights hereunder to a duly formed successor or to the City of 16

Oklahoma City; and (ii) the OWRB may assign or otherwise transfer its rights hereunder to 17

a duly formed successor agency or entity or to the State of Oklahoma; provided, that any 18

assignment or transfer by the OWRB or the City and Trust shall include all obligations and 19

limitations imposed by this Agreement, the Settlement Agreement, and/or the Settlement 20

Act.21
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7.14 Interpretation – For purposes of interpretation of this Agreement, none of 1

the Parties shall be considered to have been the drafter of this Agreement. 2

7.15 Modification of 2009 Order – To the extent necessary to effectuate this 3

Agreement, the Settlement Agreement, and the Settlement Act the Parties shall cooperate 4

to submit any necessary motions or other pleadings to the United States District Court for 5

the Northern District of Oklahoma to modify the 2009 Order. 6

IN WITNESS WHEREOF, the Parties hereto acting under authority of their 7

respective governing bodies have caused this Agreement to be duly executed in several 8

counterparts, each of which shall constitute an original. 9

10

OKLAHOMA WATER RESOURCES BOARD 11
12
13
14
15

_DRAFT________________________   Date:  ____________________ 16
Linda Lambert, Chair 17

18
19
20
21

Attestation: _DRAFT_____   Date: ___________________ 22
 Jason Hitch, Secretary 23

24
Reviewed for form and legality, 25

26
27
28

_DRAFT___________________29
Robert Singletary, Counsel 30

31
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CITY OF OKLAHOMA CITY1

2
3
4

_DRAFT________________________   Date:  ____________________ 5
Mick Cornett, Mayor 6

7
8

OKLAHOMA CITY WATER UTILITY TRUST 9
10
11
12

_DRAFT________________________   Date:  ____________________ 13
Pete White, Chair 14

15
Reviewed for form and legality, 16

17
18
19

__________________________20
Brian M. Nazarenus, Counsel 21

22

23
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SECRETARIAL APPROVAL – Through the execution of this Agreement by the 1

representative of the Secretary of the Army, the Secretary of the Army (i) approves the 2

assignment and transfer of the 1974 Contract in accordance with the terms of this 3

Agreement and the Settlement Act; (ii) the USACE recognizes such assignment and 4

transfer as approved in accord with the terms of this Agreement and the Settlement Act, 5

including that the City’s uses of Conservation Storage Capacity for maintenance of lake 6

levels and for municipal water supply are authorized purposes for Sardis Lake storage and 7

that the Sardis Lake Release Restrictions shall not constitute a reallocation; and (iii)  the 8

USACE acknowledges that the payments described in Sections 2.2.2 and 2.2.3 have been 9

made.  10

11

[SIGNATURE BLOCK FOR REPRESENTATIVE OF SECRETARY OF THE ARMY] 12






































































































































